The Case Against HR-555

By Marty Woll N6VI

Now that I am a former ARRL Vice Director, I am free to speak my mind on this matter.  As a long-time proponent of antenna rights, it is with great disappointment that I say I do not favor passage of HR-555. I should add up front, by way of disclaimer, that I am not an attorney.  

I was a big supporter of the original Amateur Radio Parity Act – the PRB-1 version.  The ability to put up outdoor antennas and the structures necessary to support them on your property is crucial to being an active Ham for many licensees.  Since 2010 I have visited the offices of numerous elected officials, sent over a thousand e-mail messages, spent entire convention weekends generating letters from Hams to their elected representatives and spoken at countless club meetings to drum up support for this legislation.  It’s fair to say that I invested a major chunk of my time in support of the original Parity Act, and I certainly respect ARRL leadership for its persistence in seeking relief for all impacted Amateurs, whether League members or not.  However, in February of 2016 the language that mirrored PRB-1 was removed from HR-1301 (now HR-555), and this is a critique of the result, not of the intent or effort.

Last year, ARRL found itself at odds with one senator over the bill and was required to negotiate compromise language with CAI, a national trade association of homeowner associations (HOAs) and similar groups.  While I had some major misgivings at the time, I did not object to the compromise language because I believed it would help at least those Amateurs who live in homes with developer-imposed deed restrictions not within the purview of an active HOA.  

Since that time, however, some high-profile, competent and very knowledgeable attorneys (all of them Hams but none associated with the ARRL Board) have evaluated the compromise language and found that it may do more harm than good.  They have pointed out some serious shortcomings in HR-555 that significantly restrict how many Hams may benefit from its passage and that, if uncorrected, could actually diminish the rights of some Amateurs and grant the right to regulate Amateur antennas to HOAs that do not now have that right.

What follows is an abbreviated description of the issues surrounding HR-555, the current version of the Parity Act.  For those who want to dig deeper into the matter, I have included attachments containing (1) the original bill language, (2) the compromise language in the current bill, and (3) an analysis prepared by former FCC attorney and active Amateur Radio operator Jim Talens N3JT for the Potomac Valley Radio Club.  Many of the points in Jim’s critique were also made by Fred Hopengarten K1VR (author of Antenna Zoning for the Radio Amateur) at his presentation to the Legal Forum at the May 2017 Dayton Hamvention.  Suffice it to say that the expert Ham-attorneys are NOT all lining up in support of HR-555 in its current form.

The original bill pretty much paralleled PRB-1, the Federal Preemption Statute.  It required the FCC to revise its regulations to prohibit private deed restrictions that preclude or fail to reasonably accommodate Amateur Radio communications or that do not constitute the minimum practicable restriction on such communications to accomplish the legitimate purpose of the private entity seeking to enforce such restriction.

On the other hand, the compromise bill that CAI insisted on does the following: 

1)  It grants HOAs the right to use aesthetics as a basis for antenna decisions, even to those associations whose rules do not now have any provisions concerning antennas.  This grant of power to HOAs is unprecedented in Federal law, and it adds a right - as a matter of Federal law - for HOA’s that has never been previously approved in Federal law.  That right cannot be undone by state law.

2)  It requires a deed-restricted Amateur to notify and seek prior permission from the HOA before installing any outdoor antenna, with no grandfathering for those already installed.

3)  It does not establish a time frame within which the HOA must render a decision; an HOA can stall indefinitely and do so without adverse consequence.

4)  It does not grant or guarantee to an Amateur the right to operate on the band(s) of his or her choice.

5)  It permits but does not require the HOA to establish written rules regarding antenna size, type and location.

6)  It does not establish or require an HOA administrative process for redress if an HOA denies a Ham’s requested antenna.  The decision of the HOA is final.

Under HR-555, if passed, Hams who have existing “stealth” antennas, even with the concurrence of their immediate neighbors, would now be in violation of Federal law and FCC regulations.  

HOAs will be legally able to write their own rules with no objective criteria and no standards, and they will have the unrestricted power of Federal law to back them up.

The band(s) on which the Amateur wishes to operate need not be a consideration in any HOA decision; they could limit you to a small UHF whip a few inches long on your gutter and say that have accommodated Amateur Radio.

An HOA that previously existed only to conduct limited activities, such as maintaining roads, utilities and exterior landscaping, one that has never held any power to regulate Amateur Radio, would be granted the power to demand the removal of existing antennas and to demand that an Amateur seek its approval to install any Amateur antennas or supports.  Imagine having moved into a neighborhood because the HOA had no regulatory power over Amateur Radio antennas, only to have Federal law now grant the HOA that power! 

The compromise bill expressly disconnects itself from PRB-1.  Unfortunately, that means that none of the Ham-friendly court decisions interpreting PRB-1 would be binding on an HOA.

It has been argued that the FCC, in writing the regulations required by HR-555, could eliminate some of the above risks.  However, the FCC has opposed restricting the rights of HOAs for over thirty years, and I don’t think it is prudent to count on the Commission to reverse itself and interpret the law in our favor.  Neither can we count on CAI, having won the rights it demanded, to sit by and make no attempt to influence the post-enactment regulatory process in its favor.  Wishful thinking to the contrary is hardly a sound basis on which to make our decisions.  

Because of the aforementioned shortcomings of HR-555 and the likely adverse consequences of its passage, I cannot support it any longer.  There may be a better path than the one the League is now pursuing; I don’t know if we can ever get there, but I certainly don’t want us to make things worse for a significant number of Amateurs or expose them to being found in violation of Federal law and FCC regulations.  Please consider these points when you are asked to write letters of support for HR-555 to your legislators.

As an aside, I want to remind you that some licensees have been successful in selling the advantages of Amateur Radio-based disaster communication capability to their HOA boards.  Offering benefits can be much easier and less costly than demanding one’s rights. 

Attachment 1

Original text of HR-4060 (113th Congress) and HR-1301(114th Congress) before “compromise”

A BILL to direct the Federal Communications Commission to extend to private land use restrictions its rule relating to reasonable accommodation of amateur service communications.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Amateur Radio Parity Act of 2014’’.

SEC. 2. FINDINGS.

Congress finds the following: 

(1) More than 700,000 radio amateurs in the United States are licensed by the Federal Communications Commission in the amateur radio service.

(2) Amateur radio, at no cost to taxpayers, provides a fertile ground for technical self-training in

modern telecommunications, electronics technology, and emergency communications techniques and protocols.

(3) There is a strong Federal interest in the effective performance of amateur radio stations established at the residences of licensees. Such stations have been shown to be frequently and increasingly precluded by unreasonable private land use restrictions, including restrictive covenants.

(4) Federal Communications Commission regulations have for 28 years prohibited the application to amateur radio stations of State and local regulations that preclude or fail to reasonably accommodate amateur service communications, or that do not constitute the minimum practicable regulation to accomplish a legitimate State or local purpose. Commission policy has been and is to permit erection of a station antenna structure at heights and dimensions sufficient to accommodate amateur service communications.

(5) The Federal Communications Commission has sought guidance and direction from Congress with respect to the application of the Commission’s limited preemption policy regarding amateur radio communications to private land use restrictions, including restrictive covenants.

SEC. 3. ACCOMMODATION OF AMATEUR SERVICE COMMUNICATIONS.

Not later than 120 days after the date of the enactment of this Act, the Federal Communications Commission shall amend section 97.15(b) of title 47, Code of Federal Regulations, so that such section prohibits application to amateur service communications of any private land use restriction, including a restrictive covenant, that—

(1) precludes such communications;

(2) fails to reasonably accommodate such communications; or

(3) does not constitute the minimum practicable restriction on such communications to accomplish the legitimate purpose of the private entity seeking to enforce such restriction.

Attachment 2

The Compromise Language of HR-555 (and its companion Senate Bill, S-1534)

AN ACT To direct the Federal Communications Commission to amend its rules so as to prohibit the application to amateur stations of certain private land use restrictions, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, 

 SECTION 1. Short title.

This Act may be cited as the “Amateur Radio Parity Act of 2017”.

SEC. 2.  Findings.

Congress finds the following:

(1) More than 730,000 radio amateurs in the United States are licensed by the Federal Communications Commission in the amateur radio services.

(2) Amateur radio, at no cost to taxpayers, provides a fertile ground for technical self-training in modern telecommunications, electronics technology, and emergency communications techniques and protocols.

(3) There is a strong Federal interest in the effective performance of amateur stations established at the residences of licensees. Such stations have been shown to be frequently and increasingly precluded by unreasonable private land use restrictions, including restrictive covenants.

(4) Federal Communications Commission regulations have for three decades prohibited the application to stations in the amateur service of State and local regulations that preclude or fail to reasonably accommodate amateur service communications, or that do not constitute the minimum practicable regulation to accomplish a legitimate State or local purpose. Commission policy has been and is to require States and localities to permit erection of a station antenna structure at heights and dimensions sufficient to accommodate amateur service communications.

(5) The Commission has sought guidance and direction from Congress with respect to the application of the Commission’s limited preemption policy regarding amateur service communications to private land use restrictions, including restrictive covenants.

(6) There are aesthetic and common property considerations that are uniquely applicable to private land use regulations and the community associations obligated to enforce covenants, conditions, and restrictions in deed-restricted communities. These considerations are dissimilar to those applicable to State law and local ordinances regulating the same residential amateur radio facilities.

(7) In recognition of these considerations, a separate Federal policy than exists at section 97.15(b) of title 47, Code of Federal Regulations, is warranted concerning amateur service communications in deed-restricted communities.

(8) Community associations should fairly administer private land use regulations in the interest of their communities, while nevertheless permitting the installation and maintenance of effective outdoor amateur radio antennas. There exist antenna designs and installations that can be consistent with the aesthetics and physical characteristics of land and structures in community associations while accommodating communications in the amateur radio services.

SEC. 3.  Application of private land use restrictions to amateur stations.

(a) Amendment of FCC rules.—Not later than 120 days after the date of the enactment of this Act, the Federal Communications Commission shall amend section 97.15 of title 47, Code of Federal Regulations, by adding a new paragraph that prohibits the application to amateur stations of any private land use restriction, including a restrictive covenant, that— 

(1) on its face or as applied, precludes communications in an amateur radio service;

(2) fails to permit a licensee in an amateur radio service to install and maintain an effective outdoor antenna on property under the exclusive use or control of the licensee; or

(3) does not constitute the minimum practicable restriction on such communications to accomplish the lawful purposes of a community association seeking to enforce such restriction.

(b) Additional requirements.—In amending its rules as required by subsection (a), the Commission shall— 

(1) require any licensee in an amateur radio service to notify and obtain prior approval from a community association concerning installation of an outdoor antenna;

(2) permit a community association to prohibit installation of any antenna or antenna support structure by a licensee in an amateur radio service on common property not under the exclusive use or control of the licensee; and

(3) subject to the standards specified in paragraphs (1) and (2) of subsection (a), permit a community association to establish reasonable written rules concerning height, location, size, and aesthetic impact of, and installation requirements for, outdoor antennas and support structures for the purpose of conducting communications in the amateur radio services.

SEC. 4.  Affirmation of limited preemption of State and local land use regulation.

The Federal Communications Commission may not change section 97.15(b) of title 47, Code of Federal Regulations, which shall remain applicable to State and local land use regulation of amateur service communications.

SEC. 5.  Definitions.

In this Act:

(1) COMMUNITY ASSOCIATION.—The term “community association” means any non-profit mandatory membership organization composed of owners of real estate described in a declaration of covenants or created pursuant to a covenant or other applicable law with respect to which a person, by virtue of the person’s ownership of or interest in a unit or parcel, is obligated to pay for a share of real estate taxes, insurance premiums, maintenance, improvement, services, or other expenses related to common elements, other units, or any other real estate other than the unit or parcel described in the declaration.

(2) TERMS DEFINED IN REGULATIONS.—The terms “amateur radio services”, “amateur service”, and “amateur station” have the meanings given such terms in section 97.3 of title 47, Code of Federal Regulations.

Attachment 3

Why H.R. 555 is Not Good (Enough) for Hams 

(by Jim Talens, N3JT, former FCC attorney)

Anyone who lives in a planned community knows that the community’s Declaration of Covenants, Conditions and Restrictions (CC&Rs) are typically quite strict about erecting ham antennas of any kind.  Some even prohibit the transmission of Amateur Radio signals from anywhere within the community, whether a private home or common community property. These CC&Rs are contractual in nature -- the buyer of the property signed an agreement to abide by the HOA (Home Owner Association) or “community association” rules when the property was purchased.  The Amateur has had no recourse.  Not until H.R. 555 appeared was there a first step toward change.

H.R. 555, the Amateur Radio Parity Act of 2017, passed by voice vote of the House of Representatives of Congress on January 24, 2017.  It has been touted by some as real movement toward relief from the myriad CC&R restrictions against ham radio antennas.   It would, its proponents argue, put licensed Amateurs on essentially an even playing field with those living in private homes without CC&Rs.  Indeed, Section 2, para. (7), of H.R. 555 expresses an intention to bring the equivalent of PRB-1 to deed-restricted communities.  See 101 FCC 2d 952, (PRB-1), and 47 C.F.R. Section 97.15(b).  Considerable interest has been expressed for the Senate to follow with a similar bill to complete the legislative action necessary to free us from the shackles of CC&Rs.  But all this enthusiasm is overstated. The language of H.R. 555, if it becomes law, will not achieve its stated goal.  The Senate must adopt different language if the process is to produce final legislation that helps radio amateurs achieve parity.  Let’s take a look at some of the provisions of H.R. 555.

What bands?  Section 1, Application of Private and Use Restrictions to Amateur Stations, prohibits any HOA restriction that “precludes communications in an amateur radio service.”  This provision assures that the HOA cannot stop an amateur from using an indoor antenna, a prohibition that some HOAs included in their bylaws.  That’s a positive.  But the provision also gives the HOA power to effectively limit what bands an amateur may use, even indoors, because the provision says that there can be no restriction that precludes communications “in an amateur radio service,” not “in any licensed amateur radio band.”  This means an HOA could permit only operation on 2 meters because that’s in the “amateur radio service” and on its face satisfies the Section 1 requirement.  Moreover, for those with exclusive-use properties (private homes), the HOA will be incentivized for aesthetic reasons to limit the size of any outdoor antenna.
Section 2 prohibits restrictions against an “effective” outdoor antenna.  What is an effective outdoor antenna?  It may not be easily defined, but certainly a 2-meter whip is an effective outdoor antenna for communication in an amateur radio service.  Combine it with Section 1 and you satisfy the two bill requirements:  an effective outdoor antenna (it’s long enough for 2 meters) in an amateur radio service.
The better approach would be for the bill to prohibit any HOA restriction that prohibits reasonable antennas for communications at any frequency authorized by an Amateur Radio license.  This at least removes a barrier to operation that might otherwise relegate an HF operator to 2 meters.  The Senate bill should be written accordingly.

Prior Approval.  Section 3, Application of Private Land Use Restrictions to Amateur Stations, Section (b)(1), requires an amateur licensee “to notify and obtain prior approval from a community association concerning installation of an outdoor antenna.”  Anybody who lives in a CC&R community knows that prior approval will not come readily, to say the least.  Unlike a non-CC&R community, where PRB-1 assures up front that an antenna may be constructed subject to reasonable accommodation by state or local law, the CC&R resident must apply to the community for permission no matter how small the antenna – even a simple wire or mobile antenna affixed to the gutter.  Does the HOA have written rules regarding Amateur Radio antennas, and do its administrators understand the provisions of the federal law?  In some cases the HOA is merely an accounting tool for handling real estate taxes, maintenance, etc.  It likely will not know a thing about the federal law or the standards under it, let alone procedures for redress.  It is hardly equipped to respond to a request for prior approval of an antenna.  What if there is no response at all to the request, or the HOA has no standards for approving antennas?  Is that tacit approval, or tacit denial?

In any event, the requirement for prior approval constitutes a stark shift in burden because permission for even modest antennas, barely visible or not at all visible, must be affirmatively sought and given.  For parity with PRB-1, the HOA should abide by default standards under the bill and then adopted by the FCC, presumably consistent with those set forth in Section 97.15(b).  If indeed the goal of H.R. 555 is parity with PRB-1, why is there a burden to seek prior approval?  Why is there no requirement that the FCC promulgate a rule like 97.15(b) for these community associations?

One legal consequence of H.R. 555 is that a deed-restricted resident who has been successfully using an outdoor stealth wire antenna for years without permission now moves from possible risk of contract breach to the realm of federal law violation.  If there is failure to seek and obtain prior approval for an antenna through the HOA, the property owner is in violation of the statute and associated federal regulations (FCC rules).  That is because federal law preempts HOA rules, meaning violation, enforcement, challenge or compliance must be resolved in a federal venue, not in a local state court under contract law.  (Note that a CBer caught doing the same thing is subject only to a contractual violation, not federal law, because only the Amateur Radio Service is included in the bill.)  Further, to add a bit of complexity and risk to this, an Amateur Radio license when issued or renewed carries a requirement for its holder to comply with all applicable FCC rules and regulations.  An unapproved stealth antenna would be a violation of FCC regulations, for which there could be licensing consequences.  (Maybe not likely, but possible.)

Whither a Dispute? Also lacking in the legislation is a procedure for the FCC to deal with disputes, as is the case the FCC’s Over the Air Reception Devices (OTARD) rule under 47 C.F.R. Section 1.4000 that sets standards for requests for waivers and petitions for declaratory rulings.  There is no such procedure provided in H.R. 555.  Going to a federal court or dealing with a rule violation is not a ride in the park. The experience would likely be both protracted and costly. There should be a mechanism for FCC declaratory rulings or waivers, as in Section 1.4000.

Under H.R. 555 Section (b)(3), an HOA is permitted to establish reasonable rules concerning height, location, size and aesthetic impact of outdoor antennas.  Going further, Section (b)(2) permits the HOA to prohibit installation of an antenna on common property not under the exclusive use or control of the licensee.  Thus, an amateur cannot expect approval from an HOA to erect a wire antenna, let alone a beam, on the roof of a multi-story building.  An amateur cannot expect approval from an HOA to erect a wire antenna, let alone a beam, on the roof of a duplex condominium.  An amateur cannot expect approval from an HOA to erect a wire antenna, let alone a beam, on a sliver of adjoining land to his stand-alone house in a deed-restricted community.  So how does H.R. 555 achieve its stated goal of establishing parity in terms of reasonable accommodation of amateurs with minimal practical regulation to communicate, and to provide, at their own cost, emergency communications?  How does an HOA for 5-acre plots deal with an outdoor dipole antenna request?  Can a townhouse owner put up a wire on his patio behind his house?  The legislation should authorize and direct the FCC to parse out the needs for these and other situations, including multi-unit buildings, to provide a more equitable and meaningful parity to PRB-1 and Section 97.15(b) for amateurs living in all HOA communities.

Parity with PRB-1?  Not quite!  Most condominium owners reside in buildings that are exempt from the putative benefits of H.R. 555 because the bill’s provisions address only those who have exclusive use or control of their properties.  In other words, H.R. 555 may help only a minority of amateurs.  It is quite evident that the Communities Association Institute, which lobbies for real estate interests, was highly influential in crafting the language of this legislation to limit its benefits to a small segment of deed-restricted homeowners.

Even for those with HOA properties that might benefit from this legislation (single family dwellings), there are difficulties ahead.  Cases decided by the FCC under the OTARD Rule illustrate the challenges because of similarities in much of the important language.  47 C.F.R. Section 1.4000 of the Commission’s Rules (the OTARD Rule) prohibits governmental and private restrictions that impair the ability of antenna users to install, maintain, or use over-the-air-reception devices.  It was adopted by the Commission to implement Section 207 of the Telecommunications Act of 1996.  In one case, a homeowner in a deed-restricted community was denied permission to install a TV antenna on the side of his home near the roof peak.  The HOA claimed he could get acceptable reception from a location in the back of the house below the roof line.  Under the Rule, a placement preference restriction is permitted provided it does not impair the antenna user’s right to install, maintain, or use an antenna covered by the Rule.  A placement restriction impairs if it (1) unreasonably delays or prevents installation, maintenance, or use of the antenna, (2) unreasonably increases the cost of installation, maintenance or use of the antenna, or (3) prevents the antenna from receiving an acceptable quality signal.  The burden was on the HOA to rebut the homeowner’s assertion that he could not get adequate line-of-sight reception at the HOA’s preferred location, but the HOA provided no technical support for its position and lost. See Culver, https://apps.fcc.gov/edocs_public/attachmatch/DA-09-1674A1.pdf.  It is important to understand that the burden under the OTARD Rule is on the HOA to show that its restrictions comply with the Rule’s placement preference conditions.  But under H.R. 555, the burden of securing prior approval for an antenna is entirely on the radio amateur, and there is no requirement that the FCC develop further rules to provide non-judicial means for those treated unfairly to seek declaratory rulings or waivers.  In short, the considerations applicable to private land use and CC&R communities really are not so different, but H.R. 555 makes them very different.

Conclusion.   If you are living in an HOA or ever expect to live in a “community association” environment, you may want to become more active in correcting the version of parity that H.R. 555 purports to offer.  Put simply, H.R. 555 does little to help amateurs and risks permanently assuring, with the imprimatur of federal law, that many HOA dwellers (especially those in high rises and townhouses) will not be able to erect useful outside amateur radio antennas.  Exert whatever efforts you can toward helping the Senate pass a more ham-friendly conceived and drafted bill.


